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摘  要 
“幽灵抗辩”概念系台湾地区检察官从办案实务中总结概括，其本质是
犯罪嫌疑人、被告人的辩解，具有难以查证、无法即时排除特点。而目前办
案实务中，被告人提出“幽灵抗辩”频率越来越高，在各类案件中均有发生。
如何分配证明责任、破解这一难题，成为了摆在基层检察官、法官面前的紧
迫任务。 
本文主要分为以下几个部分： 
第一章对“幽灵抗辩”产生的背景、内涵进行说明，并从证据种类、内
容、效果三方面分析“幽灵抗辩”特征，指出解决“幽灵抗辩”问题的关键
是要不要让犯罪嫌疑人、被告人承担证明责任。 
第二章借鉴域外立法，通过比较英美法系、大陆法系关于证明责任概念、
被告人承担例外证明责任的规定，考察两大法系对“幽灵抗辩”的不同应对
模式。对比两大法系规定后发现，越来越多大陆法系国家通过颁布成文法及
判例，明确由被告人承担证明责任的例外情形。两大法系诉讼模式相互渗透
融合，由被告人承担例外证明责任已成为世界各国立法的普遍现象。 
第三章首先介绍了“幽灵抗辩”在国内产生的背景、原因，其次详细列
举了“幽灵抗辩”实务形态，并以辩解针对的构成要件为分类标准进行分类，
分为主观要件反驳型和客观要件障碍型两大类。对主观要件型又根据是针对
“明知、非法占有目的”犯意抗辩还是提出正当防卫、紧急避险、被害人同
意等阻却要件，进一步细分为犯意反驳型、阻却违法事由型“幽灵抗辩”。
最后从犯罪嫌疑人人权保障、被害人权益保护、诉讼资源利用、社会保护机
能实现四个角度，阐述“幽灵抗辩”所造成的司法困境，为第四章分析检察
机关应对“幽灵抗辩”之策做铺垫。 
第四章提出“幽灵抗辩”现象来源于实务，仍需立足现有刑事法律及司
法解释规定应对。本章中，笔者建议采取固定辩解内容、运用刑事推定制度、
逻辑经验为方法“排伪”三个措施应对“幽灵抗辩”，走出司法困境。 
 
关键词：证明责任；推定；经验规则 
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Abstract 
The definition of the Ghost Defense is summarized from the practice when 
the prosecutors deal with the cases in Taiwan area. The essence of the Ghost 
Defense is that there are the proofs with the characters which are hard to 
investigate as well as can not eliminate at once when the suspects or defendants 
explain for themselves, which may cause many problems during dealing the cases 
for the judiciary in current law system and it also has become a hot issue in 
different countries in the scope of the judiciary. In addition, for the current cases 
when dealing with in practice, the frequency of the defendants who promote to 
Ghost Defense is higher and higher, which happens in different kinds of cases 
during the processes of investigating. More and more suspects or defendants take 
the Ghost Defense as a method to get rid of the punishment of the law, which can 
also cause the hurts to the victim for the second time. And it also may cause the 
panic of the citizens who will lose the confidence to the legal system. It is 
becoming one of the most important task for the grass-root prosecutor and judge 
how to distribute the burden of proof and solve the difficult problems as soon as 
possible. 
   The passage is mainly consisting of the following parts: 
   Chapter one gives an explanation of the background how the Ghost Defense 
occurs during dealing the cases and the meaning which introducing the definition 
of the Ghost Defense in detail to do the readers a favor to have a better 
understanding of the definition. This chapter also shows the features of the Ghost 
Defense mainly from three different perspectives, which consists of the kinds of 
the proof in the cases, the content of the Ghost Defense and the effect which is 
caused by using the Ghost Defense. In this part, the author of the passage also 
points out the key point of the problems which caused by Ghost Defense whether 
the suspects or defendants are supposed to take the burden of proof when they 
explain for themselves and refer to some proof that are hard to investigate and 
can not eliminate at once as well. 
    In the Chapter two, the passage take the law of foreign countries into 
account. According to compare the British and American legal system and the 
mainland of China legal system. This part mainly introduces the definition of the 
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 burden of proof in detail with the purpose that the reader can have a better 
understanding of it. There are also the rules of burden of proof which the 
suspects or defendants are supposed to undertaking for exception in the chapter 
two. This part also investigate the different type of the Ghost Defense between 
the British and American legal system and the mainland regal system of China. 
According to investigating the British and American legal system and the 
mainland legal system of China, it is concluded that more and more countries 
take measures for the problems . The measures are stating the law and examples 
which has sentenced relating with the cases, which is with the purpose that the 
suspects or defendants are supposed to undertaking for exception. The 
combination and permeation between the two kinds of laws, which consists of 
British and American legal system and the mainland legal system of China, has 
become a common phenomena all around the world for the suspects or 
defendants are supposed to undertaking for exception . 
   In chapter three, the passage shows the background and reasons why the 
Ghost Defense occurs in China at first, which is with the purpose that there will 
be a clear understanding the difference of the occurring reasons between home 
and abroad. What’s more, in this part, the passage exemplify the type of the 
Ghost Defense when dealing the cases in practice. There are also classifications 
which are mainly based on the elements that the cases form from the explanation 
as well.In the end, this part explain the difficult situation of judiciary, which is 
mainly caused by the Ghost Defense. The explanation is from four different 
aspects. First and foremost, the reason is the guarantee of human rights of 
suspects or defendants. In addition, the reason is the protecting of the victim 
interests. What’s more, it is the usage of the litigation resource, which mean the 
Ghost Defense may cause the waste on different litigation resources. The last but 
not least, it is the achievement of the protecting system of our society. In order to 
make a better foundation for the next chapter--chapter four, the four perspectives 
can provide the guidance for the countermeasures to the problems caused by the 
Ghost Defense. 
    In the chapter four, the author promotes that the reason why the phenomena 
of Ghost Defense occurs during dealing the cases. It is originated from the cases 
in practice. In order to have the measures to solve the problems caused by the 
Ghost Defense, the measures are supposed to take the position that there are 
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supposed to be accordance between the current criminal laws and the rules of 
judicial interpretation. In this way, better measures can be promoted during the 
processing of the same kinds of the cases. In this chapter, the author suggests that 
take three measures to counter the Ghost Defense, which can do a great favor for 
our judiciary to get out of the difficult situations. First and foremost, the measure 
is to fix the content of the explanation from the suspects or the defendants, which 
makes the frequency of the change can be lower. In addition, the measure is to 
apply the presumption system, which will give more possibilities for the cases. 
Last but not least, the measure is the logical experience, which is able to 
strengthen the foundation of the investigation. The three countermeasures can 
give an effect way to eliminate the fraud information from the explanation of 
suspects or defendants, which also can solve the problems caused by the Ghost 
Defense. 
 
Key words: Burden of proof, Presumption, Logical experience 
 
 
 
 
 
 
 
 
厦
门
大
学
博
硕
士
论
文
摘
要
库
 案例表 
案例 
犯罪嫌疑
人或辩护
人提出 
幽灵抗辩
类型 
审查方
式 
相关法律 
文书号 
最终处理 
一、程某诈骗
案 
犯 罪 嫌 疑
人提出 
犯意反驳
型 
推定 
（2015）同
刑 初 字 第
347 号 
排除辩解，诈骗罪被
同安区法院判处有
期徒刑三年十个月
并处罚金人民币一
万元。已上诉未生效
二、陈某某职
务侵占案 
犯 罪 嫌 疑
人提出 
犯意反驳
型 
推定 
（2015）同
刑 初 字 第
289 号 
排除辩解，职务侵占
罪被同安区法院判
处有期徒刑六年 
三、林某非法
持有毒品案 
犯 罪 嫌 疑
人提出 
犯意反驳
型 
推定 
（2014）同
刑 初 字 第
707 号 
排除辩解，非法持有
毒品罪被同安区法
院判处有期徒刑一
年 
四、陈某伪造
国家机关证件
案 
犯 罪 嫌 疑
人提出 
犯意反驳
型 
间 接 证
据 结 合
逻 辑 经
验驳斥 
引用文章无
判决书号 
排除辩解，以伪造国
家机关证件罪起诉 
五、林某英故
意杀人案 
犯 罪 嫌 疑
人 及 辩 护
人提出 
取证障碍
型 
 
引用文章无
判决书号 
无法完全排除，故意
杀人罪被判处死刑
缓期执行 
六、冯某故意
杀人案 
犯 罪 嫌 疑
人提出 
取证障碍
型 
血 迹 勘
验 记 录
驳斥 
引用文章无
判决书号 
排除辩解 
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案例 
犯罪嫌疑
人或辩护
人提出 
幽灵抗辩
类型 
审查方
式 
相关法律 
文书号 
最终处理 
七、蓝某强奸、
杀人案 
犯 罪 嫌 疑
人提出 
取证障碍
型 
血 迹 勘
验 记 录
驳斥 
引用文章无
判决书号 
排除辩解 
八、苏某和故
意杀人案 
犯 罪 嫌 疑
人提出 
取证障碍
型 
尸 检 报
告驳斥 
引用文章无
判决书号 
排除辩解 
九、苏某某诈
骗案 
犯 罪 嫌 疑
人提出 
取证障碍
型 
听 取 辩
解、指出
其 供 述
不 能 保
持 前 后
一致性 
（2015）同
刑 初 字 第
608 号 
排除辩解，诈骗罪被
同安法院判处有期
徒刑二年十个月并
处罚金人民币一万
元 
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 Table of Cases 
All the cases related to the essay 
Case 1 Cheng' s fraud case 
Case 2 Chen' s duty encroachment case 
Case 3 Lin's illegal procession of drug case 
Case 4 Chen's forging the documents of the state organs case  
Case 5 Lin's offense of intentional killing case 
Case 6 Lan's offense of rape and murder case 
Case 7 Su's offense of intentional killing case 
Case 8 Su's fraud case 
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